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M r .  J u s t i c e  I'ramlc B. Morr ison ,  J r .  , d e l i v e r e d  t h e  o p i n i o n  %he: 
Ceur t- , 

C l a i m a n t ,  Byron J. C o u r s e r ,  f i l e d  a p e t i t i o n  t o  r e c o v e r  

compensat ion b e n e f i t s  for. a sccrerr? head i n j u r y .  \Vorkc?rs' 

Cornpcnsntion Cour t  r u l e d  t h e  t e  were cornpensable. 

Defendant  a p p e a l s ,  

Byron C o u r s e r ,  Cd-a iman i ,  h a s  been an e?Lcmentary s c h o o l  

t e a c h e r  i n  t h e  Drrrby School  D i s t r i c t :  N o .  9 si.nce 1970. H i s  

r e s p o n s i b i l i t i e s  i n c l u d e d  t e a c h i n g ,  coachCng, a r t  : i .nsiruc- 

t i n n ,  and adrciirii s k r a t i v e  dnties. 

During t h e  s p r i n g  o f  ZORI, Cla iman t  e n t e r e d  a n  indi .v idu-  

a7 employment c o n t r a c t  with t he  D i s t r i c t  that prov.i.ded f o r  a n  

"annua l  s a l a r y "  t o  be pa id  i n  t e n  o r  twe lve  monthly i n s t a l l -  

ments  a c c o r d i n g  t o  t h e  employee" p r e f e r e n c e .  By i t s  t e r m s ,  

t h i s  c o n t r a c t  was s u b j e c t  to a m a s t e r  c o n t r a c t  necjo.t iated 

between t h e  C la iman t  ' a  un ion  and t h e  School  D i s t r i c t .  The 

sa3.ar.p s c h e d u l e  cncouraqed t e a c h e r s  to p u r s u e  g r a d u a t e  de-  

q r e c s  s ; i n t ~ e  promot ion  was based  on advanced e d u c a t i o n  a s  w e l l  

a s  t e n u r e .  P r i o r  approval .  hy t h e  s c h o o l  aclministra,t i .on o f  

al.1 proposed q r a d u a t e  prograins was requi . red.  

S p e c u l a t i n g  e a r  r e t i r e i n e n t  o f  t .he p r i m c i p a l ,  Sclronl.. 

District o f f i c i a l s  urged Course r  t o  comple te  n m a s t e r ' s  

d e g r e e  t o  become e l i g i b l e  for t h a t  a d m i n i s t r a t i v e  openirrq,  

l i i  t h e  s u m r r  c.>f 1980 claiioant:  e n t e r e d  a master" program a t  

Western Montana C o l l e g o  based  upon encouragement  from t h e  

D i s t r i c t "  sup<er . intendent  and t h e  p r i n c i p a l  o f  t h e  e l e m e n t a r y  

eclrooL. P u r s u a n t  t o  t h e  a p p r o v a l  r e q u i r e m e n t  of  the m a s t e r  

c o n t r a c t ,  t h e  Di . s t : r ic"cuper in tendent  ravj.ewed and approved 

c?ai.man"c a d e g r e e  program and s e l . e r t e d  c o u r s e s .  C o n c u r r e n t  

l y ,  the s u p e r i n t e n d e n t  g r a n t e d  a s e l . a r y  i n c r e a s e  t o  become 



effective upon cornpleli.on o f  the 1981 summer courses, even 

though ifhe master's program remained inconipiete. 

ZllaimantQr; wife testified that he had worked for tile 

Forest Se~:.;ri.c-e for the past: fourteen summers avid would have 

returned ,to this si~mi~ertil.rne work  i.f his School District 

superiors had not strongly recommended that he compl.ete his 

master" d q r a c .  

Clairnant started the academic surrinier session i x ~  June 

1981. i1c lived i.11 +:he rlorn~s on .the Western Moiltana College 

campus in Dillon, Montana, and cornmated home to his wife and 

two c:hi.ldrc.n every weekend" On Sunday evening, June 36, 

1981, returninq to Dillon on his motorrrycle, Claimant ssus- 

t a i n e d  a severe closed head injury in a single vehicle acci- 

dent. The left temporal lobe of I .  2rai.n was severely 

damaged resulting in no short-term memory greater than thirty 

seconds. Claimant % 5.njury resulted i.n his pc,rmanent place- 

ment in Warm Springs State Hospital. Defendant agreed at the 

pretrial. i:ha% clni.mant% injuries rendered him permanently 

and tota1.l.y disabltzd but denied t h e  injury was work-related 

and dcni ed coverage. 

Claimant filed a petition in the Workers-ompensatioii 

Court. By agreement of the parti.es the case was submi.tted 

upon briefs, depositions and exhibits, 

On March 26, 1984, Judge Re-ardon a.ntcred his Firulings of 

Facts and Corrcl.usi.ons of Law and Judqment ruling .that claim- 

ant" injury was work-rel.ated and eernperlsable. Claimant: w a r  

awarded attorney" fees and costs, h u t  denied a n  increased 

award due to defendant's wrongful denial. 

The siny1.e issue presented on appeal is whether claim- 

ant's rnut.orcycle accident in which the head injury occurred 

was sust.ained while he was I tie scope arid. course oif h i s  

employment fo r  Darby Schoo:L District No. 9. 



D e t e r m i n a t i o n  of  c o i n p e n s a b i l i t y  of C o u r s e r  9) i n j u r i e s  

f o c u s e s  on 3 si.ngl.f? d i s p o s i t i v e  q u e s t i o n :  whe the r  o r  not 

C o u r s c ? r l s  summer s c h o o l  g;-aduate program a t  Montana Western 

ColLeyc: i n  DiLiorr i a work-related a c t i v i t y .  it i s  u n d i s -  

pu'teti t h a t  C o u r s e r  was i n j u r e d  w h i l e  r i r i v i n g  t o  h i s  m a s t e r ' s  

degree c o n r s e s  i n  Di.l.lon. IF C h i s  Court decic les  'chat t h e r e  

is .;ubstan"cia.l e v i d e n c e  ifor the g r a d u a t e  program to be  re1a.t- 

ed t o  C o u r s e r ' s  teaching and a d n i i n i s t r a t i v e  r e s p o n s i b i l i t i e s  

i n  t h e  Dnrby s c h o o l ,  h i s  r e s u l t a n t  i n j u r i e s  are cornpensable. 

T h i s  C o ~ r r t  a d h e r e s  t o  t h e  "'goin and coming" rul.ti a s  a  

w e l l - e s t a b l i s h e d  p r i n c i p l e  i n  Workers '  Compensat ion Law which 

deniei;  cornpensaii.cn b e n e f i t s  f o r  i n j u r i e s  s u s t a i n e c l  by a n  

ernpl.oyr?e t r a v e l . i n g  t o  o r  f r m  the regular work p l a c e .  

Hagerrnail v, (.Galen S k a t e  Tiospitai. ( 1 9 7 7 )  , 1 7 4  Mont. 249, 241, 

570  P,2d 8 9 3 ,  894. Under one  o f  t h e  r e c o g n i z e d  e x c e p t i o n s  t o  

t h e  '"going and  coming" r u l e ,  Workers V~nmpensa t i . c rn  i.aw recog-  

nizes i-.ompensai;inn b e n e f i t s  For i n j u r i e s  s u s t a i n e d  d u r i n g  

t r a v e l  n e c e s s i t a t e d  by per formance  of n s p e c i . a l  a s s ignmen t  

which i.s i n c i d e r i - t a l  t o  t h e  enipl .oyeek reg>uular employment. 

Steffes v. 9 3  L e a s i n g  Co. {3 .970) ,  177 Mont' 8 3 ,  580 P.2d 450, 

H i e r e  t h e  c l a i m a n t  was r e t u r n i n g  t o  D i l l o n  am3 the h:ji.iries 

were incur ree l  w i t h i n  t h e  c o u r s e  and  scope  o f  employment i f  

the s c h o o l i n g  i n  D i l l o n  w a s  job r e l a t e d .  

T h e  s t a n d a r d  o f  review o f  Workerss  Cnmpc?nsation c a s e s  i.1: 

wkeirher s u b s t a r r t i a l . ,  c r e d i b l e  e v i d e n c e  suppor t s  t h e  Workers " 

Cornpenstion G a u r t  duei.si .on.  G~recn  v. C.R, Anthony 6 C c .  

(Munt, 1981), 6311 P.Zd 6 2 7 ,  630 .  ?'he s p i r i t  o f  Workers"  

Compensation 1 .egi .s la t ion t o  compensate  t h e  i n l u r e d  worke r ,  

reqiai .res t h a t  we revi.ew t h e  , f a c t s  i n  t h e  l i g h t .  most favorable 

i-o t h e  c l a h a n t ,  

C o r r t r o i l i n g  fnc:tors repeatedly r e l i e d  upon t o  d e t e r m i n e  

a work- re l -a ted  i n j u r y  i n c l u d e :  (1.1 whe,kher t h e  a c t i v i t y  was 



under t aken  a t  -tire empl.o.jcr% r e q u e s t ;  1 2 )  whe the r  employer ,  

e i t h e r  t7i.sectJ.y o r  i n d i r c c t i v ,  clorripeLlec1 empl.oyee's a t t en - ' ,  

dance ;it +:.he a c t i v i t y ;  (33 whether  t h e  errrpl.oyer c o a t r n l l . e d  o.r 

p a r t i c i p a t e d  in the a c t i v i t y ;  and (4) whethe r  b o t h  employer  

and employee m u t u a l l y  b e n e f i t e d  from t h e  a c t i v i t y .  The 

p r e s e n c e  o r  absence  of  each  F a c t o r ,  may o r  may n o t  b e  dot i? r -  

m i n a t i v e  and t h e  s i g n i f i c a n c e  of e a c h  l e c t o r  must  h e  cons id -  

e r e d  i n  the t o t a l i t y  o f  a l l  a t t e n d a n t  c i r c u m s t a n c e s .  Sfiarmon 

v. Sic.. 1,oui:; Boa.r:d of Educa t ion  (1973) , 577 S . W . ? d  949, 

951-2.  

I t  i s  clear from t h e  r e c o r d  t h a t  Courser. was encouraged 

t o  p u r s u e  t h e  m a s t e r ' s  cleqree program. H i s  s u p e r i r r t e n d e n t  

and p - r i n c i p a l  s t r o n g l y  r_irged him t o  t a k e  the g r a d u a t e  c o u r s e s  

t o  a s s u r e  h i s  e i i g i h 4 , l i t y  f o r  i i  p r i n c i p a l  pesi . t i .on a t  t h e  

Darby s c h o o l .  

The Ar izona  Cour t  o f  Appeals found i n j u r i e s  s u s t a i ~ ~ e c ?  

w h i l e  r e t u r n i n g  home from a t r a i n i n g  semina r  cornpensable,  

f o c u s i n g  on t h e  e m p l o y e r ' s  a u t h o r i z a t i o n  and encouragrment  t o  

a t t e n d  thc c o u r s e  and helrl: 

"Fmm t h e  r e c o r d  it i.s clear t h a t  t h e  r e s p o n d e n t s  
were a t  l e a s t  s t r o n g l y  uryr:d t o  a t t e n d  l:he semina r ,  
We h o l d  t h a t  c o n s i d e r i n g  the  e v i d e n c e  i n  i t s  t o t a l -  
ity, t h e r e  i s  sufficient i n d i c i a .  o f  employment- 
r e l a t e d  ac t j .v i t :y  t o  s u p p o r t  t h e  Fi-nding . t h a t  t h e  
responder i t s  s u s t a i n e d  t h e i r  i n j u r i e s  w h i l e  i n  t h e  
c o u r s e  of t h e i r  employment," Johnson St.ewart 
Mining C o .  v. I n d u s t r i a l  Go, ( 1 9 8 2 F ,  1.33 A r i z .  4 2 4 ,  
552  P .?d  163, 167-68, 

Thc mutua l  b e n e f i t  e lement  i s  s u f : f i c k e n t l y  s u p p o r t e d  i i i  

t h e  r e c o r d .  Course r  was t o  r e c e i v e  a s a l a r y  i n c r e a s e  fur his 

compkctior; of the summer q r a d u a t e  c o u r s e s .  The School  D i s -  

f - r i c t ,  Course r  % employer ,  r e c e i v e d  t h e  b e n e f i t  of rnaiirtain- 

i n g  a h ighly-q i ia l i f i . c i i  teachi.nq f a c u l t y  and n f  grooming 

someone f o r  one o f  the E . j r t r i c t 1 s  aadmiiristrntiv.o p o s i t i o n s  

The e l emen t  o f  contrm?. o f  employer  o v e r  t h e  employee ' s  

a c : t i v i t i e s  j.s e l u s i v e  arid more p r o b l e m a t i c  tcr a s c e r t a i n .  -in 



Bump v .  N,Y,S. 38 N.Y.Supp.Zd 998, the 

New Ynrk Srupreme Court found the r:or?trol factor was satisfied 

by the mere approval. of the teacheris courses hy the 

supervisor : 

Y g j l p 1 7 ]  Attendance at the particular place and 
inci,den.l.aL travel. do not remove nrr employee from 
tile employment even if voluntary, j.F such atten- 
dance was incidental to the ordinary employment and 
was undertaken at the employer's request (Matter of 
Grieb v. Hammerl.e, 2 2 2  W.V,  382, 13.8 N.E. 8 0 5 ) .  
IJpon the test.ti.mony recited by the board in itis 
decision there can be no deuhi that the particular 
course at Br-CznrcTi ff was reiisonabl.y inci.d~ntaK to 
the particular employmcmt of th i .9  Social Studies 
teacher: that at.tendanco at Brinrcljff was a f i v i i n h -  . .~ 

goous to t h e  employer; and that bath superiors of 
- "  

the decedent had spocificaLLx -- - -- - ed the dec& 
dent's course at Briarcliff. Under such circun- -- - - 
stances, the voluntariness of attendance would not 
be substantial evidence to support a conc1.usion 
that the decedent was n o t i n  the course of his 
emplovmentwwhile attending Huiarclif f. " 338 
N.Y.Supp.2nd at 1000, (Emphasis added.) 

In ii more recent deciision issued hy the Missouri Court 

of Zippeais, the celirt satisfied the elerncmt of control with 

even a lower standard of proof and held: 

"There was an element. of control in that, employoras 
Chairman of the Counseling Depa.rrtmen.t supervised 
employee's progress at Washinaton Univer-sity.lt 
Shannon, 577 S,W,2d at 9 5 2 ,  

The must convinci.ng authority addressing the enipLoyests 

control o f  employee ' s actt,viti~os as determinative for compen- 

sation w a s  sfst out in an Arizona Court n f  Appeals dceisioir. 

"We do not t h i n k  cornpensability may rest sol.ely 
upon the fact that an empl.oyer, who does not spon- 
sor, approve or ~irge ernployec? participiiti.nn in ar 
activity, merely receives some benefit from the 
actJi.vity. As s%:at:ed in ' a  v. J.J. Nawberry 
Company, 30 A.D.2d 898, 8 9 9 ,  292 N.Y.S,2d 950, 9 5 2  
(1.968) : 

" TThern must be at l eas t  some action on the part of 
the employer to connect t h e  trip to employment, 
some sponsorship, some approval, some employer 
action must be present.. "" Johnson Stewart Mining 
Co,, 652 P , 2 d  at 167. 

Pursuant to a provision in his master emplnynicnt con- 

tract, mandating prior approval. of graduate degree programs 



hy the School Di.strict, Courser" proposer1 mast.er% degree 

rcurrici.11.um was reviewed and approved by his snpc?rintencient. 

Absent this employer' is authnsi ;.ati.on, Courser's s.;ilmmer school 

would no"ciave cpalified him as an eii.qible cand:iiiate for 

promotion. 

The tri.ai. court did not spcrci.fiei.?lly address the ii~suc! 

of control.. However, in this case there is sufficient evi- 

dence on control to lend support to a f i nc l i ng  that the Dillon 

school activity was reinted tn the claimant's crnpioyment. 

Actual cnntroi is not necessarv for compensability. The 

r i g h t  to control i s  sufficient. Barbref-. v ,  Shelby Mutual. 

Ins, Co. (196%), 1.05 Ga.Rpp. 186, 123 S.L?.2d 905. ' i 'hst right 

may exist i f  the employee is acting FOY: the benefit of the 

employcr~ Here we have an employer who in fact controlie?d 

curriculilm choice. Additionally, employer could be cleter- 

mined to have the right of control growing out of performance 

04: a c t i s i t y  by claimant designed to benefit employer, Spe- 

cific contrackual:ly granted control is not indispensa)-3le 

where the riqht to control can he inferred from other facts, 

There i s  substariti.al, credible evi.denco to support the 

Workers "ornpensa.l.ion Court. We t.herefore affirm, 

We concur: 



Justice Daniel J. Shea specially concurring: 

I agree with the majority opinion but simply emphasize 

that in the circumstances of this case, the control issue is 

not that important. I am not sure, as the majority opinion 

states, that there existed an actual right to control on the 

part of the Darby School District. However, I do not believe 

that in cases of this nature, the control or right to control 

is (that important. Here the overriding issue is the direct 

benefit to the school district, the encouragement by the 

school district that Courser get his advanced degree, and 

the fact that in going to summer school Courser gave up his 

regular summer employment with the Forest Service, certainly 

a great sacri-£ice to himself and his family. 



M r .  Justice L, C. G u l h r m d s o n ,  d i s s e n t i n c .  

I r e s p e c t f u J l y  d i s sen t . .  

The c l a i m a n t  r e s i d e d  i n  t h e  C i t y  o f  Hamii ton ,  Montana, 

and ,  d u r i n g  t h e  p e r i o d  o f  iiis employment c o n t r a c t ,  t a u g h t  

f o u r t h  g r a d e  a t  Darby, a p p r o x i m a t e l y  f o u r t e e n  m i l e s  s o u t h  o f  

FIarnilton. i t  i s  c e r t a i - n  t h a t  i f  t h e  cl .a i rna.nt is  i n j u r y  had 

o c c u r r e d  . L C  traveI.j.ng from his r e s i d e n c e  t o  t h e  Darhy 

s c h o o l ,  he would n o t  be e l i g i b l e  for: w n r k e r s ~ o m p e n s a t i o n  

b e n e f i t s .  On t h e  d a t e  of h i s  i n j u r y ,  t h e  c l a i m a n t  had l e f t  

h i s  home a t  Hamil ton a t  appraximatc1.y 6:00 p.m, and proceeded 

1,)' hiqhway s o u t h  t h r o u g h  Darby and towards  Wes.kc.rn Montana 

C o l l e g e  a t  Di . l lon ,  a p p r o x i m a t e l y  163 m i l e s  from Hamil ton.  

The r e c o r d  i s  c l e a r  t h e  c o n t r a c t  s c h o o l  y e a r  had ended ,  

and t h a t  t h e  c l a i m a n t  had  no f u r t h e r  ~ b i i g a t i o n s  t o  t h e  

s c h o o l  d i . s t r i c t , ,  excqp t  t o  r e p o r t  F o r  t e a c h i n g  d u t i e s  t h e  

f o l l o w i n g  September.  The cl.ai.mant , d u r i n g  p r e v i o u s  summer 

s e s s i o n s ,  had comple ted  s u f f i c i e n t  c r e d i t s  t o  a s s u r e  h i s  

a c c r e d j  t a i i o n  f o r  t h e  cnminq y e a r s .  The r e c o r d  f u r t h e r  

d i s c l o s e s  that h e  was an  e x c e l l e n t  t e a c h e r ,  r e l a t e d  w e l l  with 

h i s  s t .udents , ,  and was r e s p e c t e d  by p a r e n t s  of s t i ~ d e n t . ~ ,  

:Fe:L1ow t e a c h e r s ,  and s c h o o l  a d m i n i s t r ' a t o r s .  Roth t h e  

p r i n c i p a l  and S u p e r i n t e n d e n t  t e s t i f i e d  t h a t  t h e y  encouraged 

t h e  e l a i m a n t  t o  p roceed  w i t h  his M a s t e r s  o f  A r t s  program as 

t h e y  both f e l t  t h a t  he  would be an  e x c e l l e n t  candi .da te  f o r  

t h e  p o s i t i o n  af p r i n c i . p a l ,  if: t h a t  p o s i t i o n  were t o  be open 

and  if he had  completed h i s  Master"  program. The w o r k e r s "  

compensat ion judge found t h a t  c l a i m a n t  was not g u a r a n t e e d  t h e  

p o s i t i o n  i f  it w e r e  a v a i l a b l e ,  and  t h e  tcistim.ony was t h a t  t h e  

p o s i t i o n  was n o t  open two ye*ars  a f t e r  t h e  a c c i d e n t ,  and t h a t  

t h e  l a s t  t i m e  a  p r i n c i p a l V s  p o s i t i o n  had been open,  more t h a n  

f o r t y  a p p l i c a t i o n s  were r e c e i v e d .  



T h e  master  contract:  rovided t h a t  an17 t e a c h e r  co~t1.d 

move one space a c r o s s  t h e  sa.l.ary s c l ~ e d u l e  by completing 

f i f t e e n  crec3i . t~  p r i o r  t o  t h e  s t a r t  o f  t h e  nex t  c o n t r a c t  year  

and  t h e  Super in tenden" ies t i f i ed  , that  t h e  c la imant  would have 

had a  s a l a r y  i n c r e a s e  had he completed f i f t e e n  c r e d i t s  dur ing  

t h e  summer of 1981 .  3. b e i i e v e  t h e  ma jo r i t y  t o  be i n  e r m r  

when they s t a t e  t h e  Super intendent  g ran t ed  a ssl .ary i nc rease  

concur ren t ly  wi th  t i l t?  approval. of  tire c l a iman t% deqree 

program. P l .a in t . i f f% depos i t i on  Exhib i t  N o .  3 1.is.t:~ t h e  

f i f t h  year program of courses  developed by Western Mont?na 

Co'i.Lege and t h e  c la imant ,  a n d  was signed by t h e  

Super intendent  a s  fol lows: 

Program for M,A. 
Okayed f o r  s a l a r y  schedule advancement. 
( t o  be completed SS/B2)  

iMB 9 / 1 8 / 8 0  

The S u p e r i n t o n d e n t k  test imony reqard inq  t h a t  approva l ,  

when questioned by  a p p e l l a n t ' s  counse l ,  was a s  follows: 

'Q N o w ,  i s  t h e  course  of s tudy  t h a t  he 
was going t o  pursue,  i s  tLie~:e an,v 
requirement t h a t  t h e  School Board o r  
t r u s t e c s  approve h i s  course  of s tudy? 

"A No, 

"A ?n t h e  ca se  of a Mas te r ' s  pproqraxn, 
even 1 have very l i t t . l e  say over  it 
because t h e  c o l l e g e  sets t h a t  ou t . "  

Upon r e - d i r e c t  ques t ion ing  by respondent ' s  counse l ,  the 

Superintendent cont inued a s  Follows: 

""Qow, M r .  R i ley  d i scussed  wi th  you on 
Clai .mantss Exhib i t  No. 3 t h i s  9mggrrn 
f o r  M , A .  okayed f u r  s a l a r y  schcdubc? 
advancement. "hose a r e  your words t h a t  
I a m  r ead ing ,  and those  a r e  your i n i t i a l s  
under t h a t ,  Can you hypothesize  tha t .  you 
had a  conversa t ion  wi.th M r ,  Courser in 
t h e  fal l .  of  '807 This  w a s  si.qned by you 

-18-80 concerning t h e  M.A.? 

"'A Yes. 



Do you suspec t  t h a t  you d i scussed  the  
program wi th  hint a t  t h a t  time? 

"A Yes 

''0 Would t h i s ,  i.n essence ,  be your 
approval  of t h a t  program? 

"A I would say  i t ' s  an approval  of  a 
Mas te r ' s  program, and t h e  courses  l i s t e d  
up t h e r e  a r e  n o t  n e c e s s a r i l y  p a r t  of  t h a t  
program. 

Wnuld you Look at: khe courses  under 
t h e  onas t h a t  a r e  part o f  the -- Done by 
t h e  p r i n t e r  t h a t  s t a r t  a t  t h e  t o p  %E,. " 
t o  '555'  down t h e r e ,  Philosophy of 
Education,  School Guidance and Advanced 
Educat ional  Psychology. Do you know why 
those  courses  a r e  p r i n t e d  t.he way they  
a r e ?  

"A Those a r e  p a r t  o f  a Mas te r ' s  proqram 
i n  educa t ion ,  

"Q When you say ' p a r t ' ,  what do you mean 
by t h a t ?  

"A W e l l . ,  t hey  are -- 1 assume t h a t  
Western Montana Col lege ,  i f  you a r e  
ge t2 ; i . q  s Blaster 's program i n  educat ion 
o r  Mas te r ' s  degree ,  those  wou1.d be some 
courses  you would be requi red  t o  t ake  of 
t h a t  program. 

"Q 1 am going t o  r e f e r  you now back t o  
%he Master Con.kract. In your op in ion ,  
under t h e  terms of t h i s  c o n t r a c t ,  do you 
have t.o approve of a Master's program? 

"A Approve of t h e  program, no. Be 
not i f i .ed  t h a t  you a going on t h e  
program, yes ,  or n o t i f y  the school  
d i s t r i c t  t h a t  you a r e  going on. 

"Q Rut y o u  don" t h a e  t o  approve t.he 
program -- 
""A No. 

t -- i n  o t h e r  words, do you? 

""A No, t h e  soLleqes have a program i.n 
t h e  d i f f e r e n t  Mas te r ' s  degree  a r e a s .  Tn 
o t h e r  words, it would o me no good t o  
write a program. The  c o l l e g e  may next 
accept  it. They w r i t e  t h e  proqram, and-- 

"'6) 1 guess my ques t ion  i s :  If somebody 
was going t o  t a k e  a pmgram . tha t  you 
d i d n ' t  f e e l  you needed a t  t h e  s choo l ,  
would you g ive  them a s a l a r y  advancement 
f o r  something l i k e  t h a t ?  



"A I would say t h a t  i f  it was something 
way  o u t ,  t h a t  I could o b j e c t  t o  a s a l a r y  
advancement, ye s .  And I d o n ' t  know if -- 
7 
.L can t h i n k  of a n  examp3.e. f someone 
w a s  t ak ing  a Mas te r ' s  program. i n  geology 
and they  were an a r t  t e a c h e r ,  I might 
ques t ion  t h a t . "  

Tn e r p l a i n i n q  h i s  conclusions  o f  law, t h e  workers c o u r t  

judge s t a t e d :  

" I n  n e a r l y  every ca se  discovered t h e  
fol lowing c r i t e r i a  were cons idered ,  

"I, Was t h e r e  d b e n e f i t  t o  he crained hl 
t h e  employer? 

" 2 .  Did t h e  employer pay any of the 
expenses a s s o c i a t e d  wi th  t h e  act . iv i ty '?  

" 3 ,  Did t h e  employer r e q u i r e  t h e  t r a i n i n g  
and/or  p r e s c r i b e  the  method o f  t r a i n i n q  
a s  a condi t ion  o f  employment? 

' $ 4 -  Did t h e  employer encourage, o f f e r ,  
sponsor or acquiesce ,  o r  expec t  t h e  
employee" p a r t i c i p a t i o n  i n  t h e  t r a i n i n q ?  

"5 .  Was t h e  t r a i n i n g  a c t i v i t y  t ak ing  
place on properky under t h e  c o n t r o l  of 
t h e  employer, 

" In  t h e  i n s t a n t  case t h e  foLlowi.rq 
f a c t o r s  appear ;  

'1. The empl.oy.cr s tood  t o  b e n e f i t  by 
having a more h igh ly  txa ined  t e a c h e r  and 
a p rospec t ive  candida te  f o r  a 
pr incipalshi .p .  To he sure  t h e  c la imant  
stood t o  ga in  by  improving h i s  academic 
record thereby i n c r e a s i n g  hi.s s a l a r y  by 
the .terms of t h e  c o n t r a c t  and presumably 
being b e t t e r  q u a l i f i e d  t o  seek o t h e r  
p o s i t i o n s ,  e i t h e r  l o c a l l y  o r  elsewhere.  

" 2 .  The employer did n o t  pay any o f  t h e  
cos~ks a s soc i a t ed  wi th  t h e  trai.ni.ng 
program. ( C i t a t i o n s  omit ted.  ) 

" 3 .  The employer d i d  n o t  p r e s c r i b e  t h e  
educa t iona l  nrnnram but i n  the  test imonv a. a 

o f  t h e  superirr.t.enclent, -- t h e  employer d i d  
approve t h e  t t r n i n i q  thereby  i n d i c a t i n g  
t o  t h e  c la imant  t h a t  t h e  program was 
accep tab le  and upon completion would 
wasrant  a s a l a r y  i n c r e a s e  pe r  t h e  
c o n t r a c t .  This  stood t o  b e n e f i t  t h e  
employer a al lowing . - -  t h e  e 2 l o y e r  t o ,  a t  
l eas t .  i n d i r e % t l y ,  -- - t 5 r Z n F Y e  -- Z 
st-uc$ by l i m i t i n g  a t e a c h e r ' s  capac i ty  t o  -- 
be e l i g i b l e  fo r  t h e  s a l a r y  i n c r e a s e  
contained i n  t h e  c o n t r a c t  only i f  t h e  



prospec t ive  course  of s tudy  would b e n e f i t  
t h e  school .  

""4 The employec, thro,u& i t s  a q e n t s  d i d  -- 
encourage t h e  c la imant  t o a t t e n d  t h e  -- -- ---- - -- 
proqram. While it may be a c c u r a t e  t o  say  --- 
t h a t  t h e  enrouraqement was more i n  th; 
n a t u r e  of n f r i e d  nrgi.ng one t o  improve 
h i s  s t a t i o n  i n  l i f e ,  none the less  t h e  
s u  er4ntendent  t o l d  c la imant  t h a t  he - --.- - 
thought he wou1.d be a ~ o d  candida te  f7;;' -- 
"he u c o a  p r i n c i p a l  a t i o n  and he . 2.- -- 
needed t ra in% t o  b& even e l ig ib l ,  -- - - - 
C e r t a i n l y  t h e s e  w a s  no guarantee  t h a t  
c la imant  would have g u t t e n  t h e  posi t . ion 
becanse it wou1.d be open t o  n11, . 
a p p l i c a n t s ,  --. t h e  olainrant none the less  
coi~ld.  reasonabl.. g~ exfected -- -.-L 

m o r t e r  o f  h i s  - -, - 
l i c a t i o n  based on t h e  encouragement t o  

seek t h e  advanced t r a i n i n g .  

''5. Thc t r a i n i n g  was i n  no way under t h e  
c o n t r o l  of t h e  employer. I t  was no t  on 
thr. c.mpl.oyr?r ' s  premises ,  and t h e  v e h i c l e  
was no t  i n  any way r e l a t e d  to t h e  
employer, 

'".t would appear llnreasonable t o  requi.re 
t h a t  a i l  f i v e  cond j t i ons  be met i n  o rde r  
t o  e s t a b l i s h  compensabi1it:y. Each case  
must r i s e  o r  f a l l  on i t s  own s e t  of  
Facts. 

" In  t h e  case  a t  bar ,  t h i s  Court concludes 
t h a t  t h e r e  i s  a s u f f i c i e n t  nexus between 
t h e  c l a i m a n t ' s  graduate  s t u d i e s  and h i s  
employment t o  war ran t  compensation. 
Simply s t a t e d  t h e  employes urged t h e  
school ing,  approved t h e  p l a n ,  and s tood  
t o  benefit-. by havincj a more bigh3.y 
t r a i n e d  f a c u l t y  member. Had t h e  employer 
re.mained n e u t r a l  and merely n o t i f i e d  t h e  
c la imant  that t h e  d e c i s i o n  t o  seek 
f u r t h e r  traisri-ng was 114s a lone  t o  make 
bu t  t h a t  wi thout  such t r a i n i n g  he could 
not be considered f o r  advancement a 
d i f f c r o n t  r e s u l t  xriiqht occur .  - Here t h e  

p~ 

employer a c t i v e l y  =ouraged + graduati& 
S_*ai.nirrg 2nd approved t h e  courses .  Under 

---T- 
t h e  ll.bc?ral c o n s t r u c l ~ . o n  mandates of 
S39-71-104 MCX t h e  c la imant  i s  e n t l t l e d  
t o  b e n e f i t s ,  (Fmphas i~  i n  o r i g i n a l . )  

1 d i s a g r e e  wi th  t h e  comment N o .  3 s e t  f o r t h  above, and 

I do so under t h e  commonly understood r u l e  of  law t h a t  where 

a c a s e  i.s submitted upon b r i e f s ,  d e p c s i t i o n s ,  and exhibi . t s  

on ly ,  a s  i n  t h e  preserrt c a s e ,  t h i s  Court  i s  i n  t h e  same 

positi .on a s  t h e  t r i a L  judge i n  review5.ng t h e  f a c t s .  See. 



McCracken v. Liquor Control Board (l943), 115 Mont. 347, 143 

P . 2 ~ 7  891 and Mi3rqan v. Buttc Cental Miiiincj Co. ( 1 9 ? 0 ) ,  5 6  

Mont. 6 3 3 ,  194 P. 4 9 6 ,  

Regarding conment No. 3 #  it is my view that said 

comment does not fully rcxpond to criteria question No. 3. 

There is no comment regarding the training being a condi.tion 

of einployment, The record here i.s clear that the claimant's 

a o t i . v ? $ . e s  regarding a master's cicgree program were not a 
v 

condition of cm~~loymenit. 

I would hold that the degree of control exhibited here 

by approval. of the education plan was illusory at best, and 

that the benefit to the employer was indirect and could occur 

only in the speculative future, and was not a part of the 

coritract of employment and "at, therc?fcre, claimantY s injury 

was not cornpensable, 

I tio agree w i . t h  the following comments by the workers' 

"The instant case presents a case of 
fj rst impression in Montana. In 
resolving the issue this Court looks 
first to the statute, to Montana case law 
and finally to other jurisdictions fcr 
guidance, 

'TClearlx, the potential impact of the -- - - - - -- 
instant case is enormous. --- Many 
.i.nd.i.viduals, aizady- employed, ,seek 
additional training in an e f f o r t  to 
upgrade their skills, and to improve 
their employment status by becoming 
bet,ter trained and thereby eligible for 
higher paying positions. This may he 
particuiar1.y so  in the educational. Field. 
The present case demonstrates Chat, 
teachers who are educated beyond a four 
yea:r bachelor degree are eligible for a 
higher salary. Obviously it is a 
personal benefit to increase onets 
income. SimultaneousLy, it. can he 
inferred that a teachers personal 
enhancement of skills through qraduate 
training will he Tin asset to the employer 
by becoming a more knowledgeable 
educator." (Emphasis added.) 



The workers' compensation judge clearly recognized the 

possible impact of his cieeision, after affi-rmance by this 

Court, upon every school district in Montana and upon 

employers in eneral. He did not allude to the "sspct-il 

errand" exception to the "'going and coming" rule in his 

findings, conelusi.ons, or jufigment, but the majority has now 

expanded the exception to cover a sumertime of travel 

activities, The claimant" teachers at Western Montana 

College would not receive compensation for injuries sustained 

while traveling .to the colleqe, even though they were under a 

contract of employment with the college, but the majority has 

now extended compensatiori benefits to a student, without a n  

employmenl:: contract, traveling to that same college. 

It is my .view that:. each case cited by the majority and 

the workers' compensation court judge as supporting 

eompeasabi.1.it.y is readily di.stinguishable from the present 

ease either on the basis of salary payments, direct benefits 

to the employer, or compulsion to attend training programs as 

a condition of employment. 

I would reverse, a#*d i 

i joiin in the dissent of Mr. Jnstice L .  C. Gnlbrandson. 


